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CHAPTER 1. Bagic Principles and Definitions

SECTIOH 1. SHORT TITLE. — Thig (Ordinance zhall be known and
cited mz the “BATANGAS CITY BPP CODE”.

SECTION 2. DECLARATION OF BOLICY. - It is hereby declared
ss & pclicy that the BATANGAS CITY, PROVINCE OF BATANGAS sghsall
advance the general welfare and promote the interest of the
community and the CITY within the framewsrk of sustainable and
integrated development; and shall enaure the participstion cf the
private sgector in local governsnce through =ffective and viable
Eublic—-Private Fartnersghips.

SECTION 3. OPERATIVE PRINCIPLES. - The accomplishment of
the stated policy shall be guided by the following principles:

{g) The CITY, pursuant to Sections 1, 2 and 5, Articlie X of
the 19587 Constitution is a territorial and political
subdivision which enjoys local sutonomy and figcal
autonomy - Under Section 3, Article X of the 1587
Congtitution, local sutonomy mesans & maore responsive snd
accountable local government structure instituted through
a gystem of decentraslization. Fiscal autoncomy means that
local governments have the power to create their own
sources of revenus in sddition to their egquitable szhare
in the national tawxes relessed by the national
government, ag well as the power €TO allorate their
rezcurces in sccordance with their own pricrities.

() The CITY exists and operstes in itz governmental and
proprietsry capscities thereby making the CITY an agent
of and iz therefore acccuntsble to the State and ita
community .

() The CITY must develop into 2 sgelf-reliant community and
as zuch, is in a better position to address and resolve
matters that sre locsl in scope.

{d1 The CITY, being a component city, ig under the direct
supervision of the Province of Batanga=z.
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Under Section 18 of the 19851 LGEC, the CITY may to
acguire, develop, lease, encumber, slienate, or otherwise
dizpoze of resl or pergonsl property held by them in
their proprietsry csepscity and to apply their rezources
and assets for productive, developmental ar welfare
PUrposes.

Under Section 22 (d} of the 1931 LGC, the CITY enjoys
fuil sutonomy in  the exercise of itg  proprietary
funetionz and  zhall exereize the powversz exXpressly
granted, thoze neceszarily implied therefrom, as well as
poWers necesgary, appropriste oy incidental for  its
afficient and effective governance, thoas not otherwise
prohibited by law and those which are essential to the
promotion of the genersl welfare.

Inder Section 25 (k) of the 153951 LGC, the CITY may
enllishorarte or cooperate with other loeal governments,
national government agenciedg, government-owned and
controlled corporestions, government instrumentalities and
government corporate entities for the implementation of
local projects.

Under the charter of the CITY, Sectionsz 1&, 17, 1% and
12% of Republic Act No. 7180 cr the Lowal Government Code
of 1951 (1551 LGC) and other statutes, the CITY has been
given the responsibkbility and mandate to exercise devolved
and delegated powers.

The CITY, under Secticon 106 of 1991 LGC, ig mandasted to
drew up and implement =8 comprehensive nmulti-gsectoral
development plan.

The CITY under Section 3 (1} of the 1%91 LGC iz duty-
hound tg ensure the active participation of the privatce
zector in local governancs.

The role of the CTITY both as e regulator or businessz and
ag implementer of a proprietary undertaking must be
delinsated.

The CITY, az & partner in & PFPP asrrangement, may provide
eguity, zubsidy or gusrantee and usge local funds esnd that
the usage Thereof for s PPP project shall be congidered
for public use and purpose.

Undet Sectionz 34, 35 and 3¢ of the 1931 LGC snd in the
exercize of it powers, the CITT may enter into joint
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(n} wventureg and such other cooperative sarrangements with
people’s and non-governmental organizstions to engage in
the delivery of certain basic services, capability-
building and livelihood projects, and to develop locsl
enterpriges designed to improve productivity and income,
diversity sgriculture, spur rural industrislization,
promote ecnlogicel balsnce, and enhance the sconomic and
gsocial well-being of the people; provide sssistance,
financial or otherwize, to such people’s and non-
governmental organizations for BCOnIOmMIis, gocially—
criented, environmental, ocr cultural projects to be
implenmented within itz territorial jurisdiction; provide
funding for local projects, provide incentivesz and tax
exemptions to private companieg.

SECTICHE 4. RATIONALE ¥OR PEP - PPP shall be promoted to
provide more, better, affordsble and timely servicez to the
community. In pursuing PPPs, the CITY shall be guided by the
following reazmons and drivers:

{a) PPP2 should be adopted to address a presaing and urgent

Qr coritical public need. Under the principlie of
“hdditionslicy”™’ the increased economic benefits to
consumer welfare of having neaded public

servicez/infrastructure accezsible now because of the
FPP, vrather then hsving to wait until the CITY could
provide the public services much lster, PFP would also
snCourage the accelarated implementation of local
projacts.

{hl FEPs ¢an be adopted to avoid costs and public borrowing.
By vontracting with the priwvate sector to undetake a new
infrastructure project, zcarge Government capital budgets
tan be directed to other priority sectors such az zocisl
aervice, education, and health care.

(o} FPE= allow for technology trangfer, and improved

efficiency and gqguality of service. These could be
valuasble contribution of the privete gector in local
governance .

[} PPPFz should ke feasikle and affordakle. From the onset,
the project should be fesgible, demonstrating the need
for the project, broad level project cosbs estimation,
and indicative commercial wiasbility. The aszezsment of
affordability will need to be the cornerstone for =211 FEP

projects, both to the CITY and the general public.

(e} PPP Projects should be bankable. FPPz should be bankzakle
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as financierg will be reluctant to commit funding when a
project entsils high participation costs, unreasonable
rigk trangfer or lengthy and complex contract
negotiationgs. PPPs project will remsin sttrective to the
private sector through cost recovery pricing policy.
Thig is critical teo ensure that the project
developer/invesztor is asaured of steady and predictable
tariffs over the life of the project in order to
guarantee service delivery.

PPF Frojects should provide Valus for Money as far as
practiceble. FPFP=z =zhould provide wvalue for money to the
CITY and good economie walue and includes allocating
risks to the party best able to control and mansge them
and maximizing the benefits of private sector efficiency,
expertise, flexibility and innovation.

Rizk sllocation should ke based on the party most capable
to manage the risk. FPPP= always comprige a higher level
of rigk due to the magnitude of the financial stakes
involved, uncertainties over construction and operating
coste, snd revenue related uncertaintiaa. FFPz rely on
balancing the allocation of rizk, and enables transfer of
the same to the private party when the =zaid party is
better able to mitigste/mansge the riszk than the public
anthority. In return, the puklie pasrty gignificantly
reduees  itsx risk exposure while overaeseing project
optimization efforts. The private party exypects a return
that iz in line with the risks it shsll undertake.

PPP PFrojects should provide economic and social benefits.
PPFP projects should alwayz be evaluated for sconomic and
social benefitg rarher then focuzs on the financisl
consideraticons. FPFz underlying principle stems from the
fact that the public suthority remaing responsikle for
gervices provided to tha public, without necegsarily
being responzible for corresponding investment.

EEE Projectcs ahould hawvea due consideration far
aempowerment of Filipinc eivizens. The implementation of
FPP projecrs should have due gponsideration for the
ampowarment of the citizens as a strategy for economic
growth and =sustainasbility. A= such, PPPg undertakings
need to provide for the perticipetion of loesgl invesgtors.

Procurement of FPF Frojects should be competitive. FPPP
Projects ghould be procured through open competitive
bidding . Howewver, where competitive bidding ix not
applied, arrangements shall be made to introduce
competition in to the process in order to ensure both
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(ki FPF iz an eszsential part of the overall infrastructure
reform policy of the CITY. By encoureging performancea-
baged management of the delivery of public servicas
spplying commercial principles and incentives whenever
pozsible, by introducing competition in end for the
market, and by involving users sand =ztakeholder=z in the
decision-making process, infrastructure and ragulatory
raform shall ke achieved.

{13 The regulation of the PPP shall be pursusnt to the PEPP
contract and exercised by the appropristed regulatory
authoricy.

SECTION 5. DEFINITION OF TERMS. - A=z used in thiz Code,
phe followving terme =shall mean:

{a) Build-Dperate-Transfer Law Schemeg -~ Under Republic Act.
Ho. ©357 a3 amended by RA No. 7718, the following are the
BOT wariasnte:

ri} Build~and-Tranzfer (BT} - B econtractusl
arrangement  whersehy  the Project Sactor
Proponent (FSP) undertskesz the financing and
congtruertion of a8 given infreastructure or
davelopment facility, and after its
completion, turns it over to the CITY, which
shall pay the FSP, on an asgreed schedule,
itz total investment expended on the
projavt, plux a Reasonable FRate of Eeturn
thereon.

(i1) Build-Lesse-and-Transfer {RLT)} - ¥y
contractual arrangement whereby a BEP is
authorized %o finance and construct an
infrastructure or development facility and
upon its completion, turns it over tao the
CITY on =2 1leaze arvangement for a fixed
period, after which ownership of the
fecility is automatically trsneferred to the

CITY.

(ididid Build-Operste—-and-Transfer (BOT) - r:
contractuel arrangement whereby the PSP
undertakes the construction, including
financing, of a given infraesztructure

facility, =and the operstion and msintenance
thereaf. The FPEF operates the facility over
a fixed term, during which it iz allowed +o
charge facility users appropriste tolls,
feex, rentals, and charges not exceeding
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those propozed in ite bid, or sz negotisted
and incorporated in the contract, to enable
the PSP to recover its investment, and its
gperating snd maintenance expenses 1in the
project. The PSP transfers the facility to
the CITY at the e&nd of the fixed term which
ghall not exceed fifty {(50) vyears. This
build, gperste and transfer contractusl
arrangement =hall include &  supply—and-
operate schems, which 1 & contractual
grrangement wherahy the supplier of
equipment and machinery for s given
infrastructure facility, if the intersst of
the CITY =0 requires, operates the facility,
providing in the nrocegg, technnlogy
trangfer and training to Filipino nationsle.

(i) Build-Own-and-Operate (BOCH) -
A contractual arrangement whereby a PEP 1is
suthorized ta finance, congtruct, own,
aperate and maintsin an infrastructure or
develiopment facility from which the PEP is
allowed to recover itz total investment,
operating snd maintenance g¢ogts  pluz 8
reazonable return thereon by collecting
tolls, fee=z, rentals or other charges from

facility users. Under this project, the
proponent who owns the fgzets of the

facility may  szaign itx operation and
maintenance toc 2 farility operstor. The

divestiture or digposition of the azset or
facility zhall be =zubjerct to relevant rules
of the Conmission on Audit.

(w7} Build-Transfer—-and-Operate {BTCY - &
contractual sarrangement whereby the CITY

contracte out the congtruction of &n
infrastructure farcility to a PEP szuch that
the contrasctor buildz the farility on &
turnkey basiz, agsuming oSt overruns,
dalays, and gpecified pearformance risks.

Cnce tha Tacility ig commissionead
satisfactorily, title is transferred to the
CITY. The PSP, howewver, operates the
facility on behsalf of the CITY under an
agreemant |

(i} Contract-idd-and-Opeyste (CROY - iy

contraectusl arrangement whereby the PSP adds
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{B)

(e}
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to an existing infrastructure facility which
ig renting from the CITY and operstes the
eypanded project over an agreed franchise
pericd. There may or mey not be & trangfer
arrangement with regard to the addad
facility provided by the PSP.

fwrid} Develop—Operste—and-Transfer (DOT) - R
contractual arrangement whersehy favorsble
condirions external to & new infraastructure
project to ke built by a PEP are integrated
inte the arrangement by giving that entity
the right to develop adjoining property, sand
this, enjoy some of the benefitz ths
investment cresates, =uch az higher proparty
or rent values.

{(viii' Rehabilitate-Operaste-and-Transfer (ROT) - &
contractusl srrangement whershy an existing
facility 1= turned over to the PSP to
refurhisk, opetrste and maintsin for a
franchize perind, at the expiry of which the
lagal titlse to the facility iz turned
over to the CITY.

{ix] Rehebilitate-wn-and-Operate (RCO) - il
contractual arrangement whareby an existing
facility iea turned over to the PSP to
refurhizh and cperate, with nc time
limitation impozed on ovnership. Reg long as
the operator 1is not in wvioclstion of it=
franchisa, it can continue to operate the
facility in perpetulty.

Competitive Challenge or Swiss Challengs — fAn altenative
geleccion process wherein third parties or challengers
ghall be invited to =zubmit comparstive proposals to an
ungalicited propossl. Accordingly, the PSP who submitted
the unsolicited proposal, or the original proponent, is
seenrded the right to mateh any superior offers given by
a comparative PSP.

Competitive Selection or Bidding or Open Cowpetition -
Eefers to a method of selecticn or procurement initiated
gn solicited by the CITY, based o0ORn & transpsrent
criteria, which ig open to participastion by any
interested party.

Conceggion - A contractual arrangement whereby the
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(e}

{£}

finanring and construction of 8 new Ffarility and/ or
rehabilitation of an existing facility iz undertaken by
the PSP after itz turnover thereof to the PSP, and
includes the gpersticon, maintenance, management and
improvement, 1f amny, of the facility for a fixed term
during which the FEF generally provides service directly
to farility userz and iz sllowed to charge and collect
the approved tells, feesz, tariffz, rventsls or charges
from them. The CITY may receive s concession or franchize
fee during the term of the contrset and/ or other
conzideration for the trensfer, operation or uze of any
faciiity. There may be & transfer of ownership of the
asget or facility after the concesgion period has ended
subject to tulez of the Commission on ARudit.

Corporatization - Referz to transformation of a public
entity obr quasi- municipal corporstion established by the
CITY into one that hss the structure snd attributes of s
privsete corporaticon, such @ a8 board of directors,
agfficers, and shareholders, and having it regigtered with
the Securities and Exchange Commission 83 2 a stock
corporation. The process involves the eztablishment of a
distinct legal; identity for the company under which the
CITY's role i1ig clearly identified as owner; segregation
of the compsny’z assets, finances, and operstionz from
other CITY operations; and development of =2 commercisl
orientation and menagerial independence while remaining
acrcountabkle to the government or slectorate.

Credit Esnhancement - This shall refer +to direct and
indirect szupport to s development £facility by the PEF
and/ or LZITY, the provisicn of which ies contingent upon
the occurrence of certain events and/or risks, as
gtipulated in the PPP contract. Credit =nhancements are
allorcated to the party that is bezt sble to manage and
sggume the consequences gf the risk involved. Credit
enhancements may dinclude but are not limited to
government guarantees on  the performance or the
chligation of the CITY under its g¢ontract with the PSP,
zubject to exizting iawz on indirect guarantees.
Indirect Guaranteesg shall refer to an agreement whereby
the CITY msszuwes full or partial responsikility for orx
agziste in maintaining the financisl standing of the PEF
or project company in order that the FEP/project compsny
avoide defaulting on the project loasns, =zubject to
fulfillment of the P3P/ project Company of its
undertakinges end obligations under the PEP contract.

Development Projects — Projects normselly finsnced, and
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oparatad by the public sector, but which will now be wholly or
partly financed, constructed and operated by the PSP; projects
that will advance and promote the genersl welfare; =nd other
infrastructure and development projects &g may otherwise he
authorized by the CITY.

{h) Direct City Government Egquity - Refersz to the
zubzeription by the CITY of =shares of stock or other
gecuritiez convertible to shares of stock of the specisal
purpoze wvehiele or single-purpose project company,
whather suech subscription will be paid by money or
azgets.

{i} Direct City Government Guarantes - Refers to an agreement
whereby the CITY guarantesas to assume responzibility for
the repayment of debt directly incurred by the PSP in
inplementing the project in case of a loan default.

{3} Direct City Government Subgidy - FRefers to sn sgreament
wherehy the CITY shall: ({3} defray, psy gar shoulder a
portion of the FPP project consgt or the expenszes and costs
in operating and maintaining the project; (b) econdone or
postpone any pavmentz due from the PSP, (¢0) ¢contribute
any property O asgets to the project; (d} waive or grant
gpecial rates on real property taxez on the project
during the term of the contractual arrsngement; and/for
fe) wailwe chargez or feez relative to the buziness
permits or licenses that are to be obtsined for the
construction of the project, all without receiving
payment or wvalue from the PEP or operator for auch
payment, contribution or zupport.

ikl Divestwment or Disgpogition - Refers to the manner or
scheme of taking away, depriving, withdrawing of title to
& property owned by a CITY snd vesting ownerghip thereof
to @ F3P.

{1l Feagibility Study - & study prepared by the CITY in =a
competitive selsction or & FSF when submitting an
unsolicited propossl containing & needs analysis,
affordsbility agseszment, wvalue for money assessment,
preliminary risk aszessment, astakeholder assessment,
human regpyree gesesement, banksbility essessment, legsal
viability sssegament, FPP mode selection, market tasting
if relevant, indicative transaction implementation plan,
and draft PPP contract. The study shall be supported by
the rezultes of the sppropriste “willingnesg—-snd-sbility-
co-pay” survey.
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(ra)

(n}

)

(p}

Franchise - Refers to the right or privilege affected
with public interest which is conferred upon = PSP, under
guch termg and conditions az the CITY may impose, in the
interest of public welfsre, security and safety.

Joint Venture (JV) - A contractual srrangement whereby a
P3P or & group of private sector entities on one hand,
and the CITY on the other hend, contribute money/capital,
garvices, assets {(including eguipment, land intellectual
proparty or anvthing of wvalue), or a combination of any
or all of the foregoing. The CITY =shall be a minority
equity or shareholder while the PSP shall ke majority
egquity gr shareholder. Each party shall ke antitled to
dividends, ineome and  revenues and wWill bear the
corresponding lossesz and obligation in propeortion to its
share. Fartiez to a JY zhare rizks to jointly undertake
an investment activity in order to acecomplish & specific,
limited or specisl goasl or purpoze with the end view of
facilitating private gector initistive in & particular
industry or sector, and eventually transferring ownership
of the investment activity to the PEP under competitive
market conditionsg. It involves a community or pooling of
intereszte in the performanre of the service, function,
business or activity, with each party heving a right to
direct and govern the poliey in econnecrion therewith, sand
with & view of sharing both profits and losges, subject
to agreem=nt by the parties.

Leaae or Affermage - A contractusl srrangement providing
for operation, msintensnce, and mansgement gervices by
the PSP, including working capital snd/or improvements to
an existing infrastructure or development facility leszed
by the PEP from the CITY for a fixed term. Under =a
leage, the PSP retains revenue ccllected from customers
snd makesz a gpecified lesse payment to the CITY. Under
an affermage, the parties share revenue from customers
wherein the PSP payz the contrascting sauthority an
affermage fee, which varies saccording to demend and
customer tariffa, and retainz the remsining revenue. The
CITY may provide a purchase option at the end of the
leaze pariod zubject to rules of the Commiz=ion on Audit.

Management Contract - R contractual arrangement inveolving
the management or provigion by the FEF of operation and
maintensnce or related Zervices to an existing
infrastructure or development fascility owned or operated
by the CITY. The project proponent may collect
tolls/feas/rentals and charges which shall ke turned over
to the CITT and shall ke compensated in the form of =



